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With CSRD and CSDDD fast approaching, Germany keeps wrangling over
sustainability reporting and supply chain due diligence

— A peculiar tale featuring bureaucratic monsters and a chainsaw —

Kolja Stehl| Partner

It is not that long ago that the EU institutions fiercely debated the Corporate Sustainability Reporting
Directive (CSRD) and the Corporate Sustainability Due Diligence Directive (CSDDD). Eventually, in true
European style, a compromise was reached on both files. As a result, Germany, like all Member States,
is now obliged to transpose CSRD and CSDDD into national law. Thus, one might be forgiven to think that
the battle is over: As the big policy decisions were taken at EU level, the local transposition should be a
rather technical exercise. So, what is the status of the transposition in Germany? Well, it is complicated.

e On the CSRD side, Germany already missed the transposition deadline of 6 July 2024. This delay
caused the European Commission to open an infringement procedure on 26 September 2024.
Germany and 16 other Member States, which equally failed to implement CSRD on time, now have
two months to respond and complete the transposition. The opening of the infringement procedure
coincided with the date on which Federal Parliament held its first reading of the draft_implementing
law, which the reporting parliamentary secretary of state presented with apparent disdain as
“bureaucratic monster”. Just one day later, on 27 September 2024, the Bundesrat, which is the forum
through which the German states participate in the legislative procedure, issued an opinion on the
CSRD implementation, urging the Federal Government to deliver on its [Initiative for Growth by
advocating to the European Commission that CSRD should be significantly cut back. On the same
day, Germany’s Justice Minister further stirred the pot by claiming that Germany “must use the period
until full CSRD implementation to renegotiate”. The debate on the implementation is still in full swing.

e Onthe CSDDD side, the formal implementation process has not yet started, since the directive must
only be transposed by 26 July 2026. The German legislator, however, is already up against a
challenge due to Germany’s existing supply chain act, the LkSG. Indeed, the transition to the EU
regime prompts the question of what to do with the LkSG in the run-up to CSDDD. So far, all attempts
to scrap the LkSG completely have failed. According to the Initiative for Growth, the LkSG should
rather be scaled down by replacing its relatively wide scope with the narrower scope of CSDDD,
which is phased in only gradually. This approach is meant to set free two thirds of the entities that
are currently subject to the LkSG, but some critics argue that it would be prohibited by EU law. Where
does this kerfuffle leave companies today? While companies may already benefit from deferrals of
the LkSG-reporting deadline, the Federal Government has announced further measures to smoothen
the path towards CSDDD as quickly as possible. The idea is to pre-empt the actual CSDDD
implementation in areas where, compared to the historic LkSG interpretation, CSDDD provides for a
more practical and business-friendly approach, while still respecting the black letter of the LkSG.


https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A32022L2464
https://eur-lex.europa.eu/eli/dir/2024/1760/oj
https://ec.europa.eu/commission/presscorner/detail/en/inf_24_4661
https://dserver.bundestag.de/btp/20/20188.pdf#P.24500
https://dserver.bundestag.de/btd/20/127/2012787.pdf
https://dserver.bundestag.de/btd/20/127/2012787.pdf
https://dserver.bundestag.de/brd/2024/0385-24B.pdf
https://www.bundesregierung.de/resource/blob/976020/2297962/ab6633b012bf78494426012fd616e828/2024-07-08-wachstumsinitiative-data.pdf?download=1
https://en.euractiv.eu/section/economy-jobs/news/germanys-buschmann-wants-to-re-open-eu-sustainability-reporting-rules-negotiations/
https://www.bundestag.de/dokumente/textarchiv/2024/kw42-pa-recht-nachhaltigkeit-1023418
https://www.gesetze-im-internet.de/lksg/
https://www.bundestag.de/dokumente/textarchiv/2024/kw27-de-lieferketten-aufhebung-1010666
https://www.bundestag.de/dokumente/textarchiv/2024/kw03-de-lieferketten-983230
https://www.google.com/url?sa=t&source=web&rct=j&opi=89978449&url=https://www.germanwatch.org/sites/default/files/germanwatch_rechtsgutachten_zu_csddd_und_lksg_2024_0.pdf&ved=2ahUKEwiqneCwloKJAxX0BtsEHXgfNngQFnoECAoQAw&usg=AOvVaw3zoLNScbI7euRcl02P61nf
https://www.bafa.de/DE/Lieferketten/Berichtspflicht/berichtspflicht_node.html
https://www.csr-in-deutschland.de/DE/Aktuelles/Meldungen/2024/sofortprogramm-massnahmen-praxisnahe-anwendung-lksg.html

YOUR BUSINESS LAW FIRM

The latest (and arguably most illustrative) contribution to the German debate on CSRD/CSDDD was made
by Germany’s Economy Minister on 2 October 2024. Doubling down on his earlier claims that LkSG
should be paused, he called for a fundamental rethink of the current direction of travel. Referring to the
LkSG, he reportedly said that it is not about making individual improvements, but “firing up the chainsaw
and chopping the whole thing down". Unsurprisingly, these remarks prompted swift backlash from within
his own political party, whereas others welcomed the statements with wide arms. The statements sound
even more impactful when remembering that Germany has some history with CSDDD. In the final phase
of the trilogue negotiations on the directive, Germany’s Justice Minister and Finance Minister tried to
topple an EU-wide compromise and then forced Germany’s coalition government to abstain from voting.
Even today, Germany’s policy-making in the field of sustainability reporting and supply chain due diligence
remains in limbo, with leading politicians, including the chancellor, stating that regulations have gone too
far and should be trimmed back to a reasonable level.

Of course, to what extent Germany may be allowed to backflip on CSRD and CSDDD depends on the
readiness of the EU institutions to reopen these files. In this regard, it is worth noting that the German
debate is echoing concerns that have also been expressed at EU level. In early July 2024, it has been
leaked that the EPP considered a draft work plan suggesting to haltimplementation of the reporting regime
under CSRD and CSDDD, building on Ursula von der Leyen’s 2023 commitment to reduce the reporting
obligations of companies by 25%. More recently, Mario Draghi, who has been tasked by the European
Commission to report on the future of European competitiveness, identified the EU’s sustainability
reporting and supply chain due diligence framework as a “major source of regulatory burden”. Growing
pressure to cut red tape from within the Member States, coupled with targeted anti-ESG initiatives and
continued criticism from the US, will be among the factors that play into the controversies surrounding a
potential review of CSRD and CSDDD. It remains to be seen, however, how the European Commission,
which is quiding Member States through the implementation process, will position itself on this issue.
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