PAYMENT IN LIEU OF LEAVE IN THE CASE OF LONG-TERM INABILITY TO
WORK: ADDITIONAL ANNUAL LEAVE FOR THE SEVERELY DISABLED AND
ANNUAL LEAVE BASED ON A COLLECTIVE BARGAINING AGREEMENT

HEADNOTE o right of severely disabled

employees to additional annual leave is subject
to the same rules as apply to the statutory mini-
mum annual leave entitlement. Accordingly,

an employee does not forfeit his leave because,
due to illness, he was absent from work until the
end of the year in which the leave should have
been taken and/or the end of the leave carryover
period. The situation can, however, be different
where leave entitlements are based on a collective
bargaining agreement or individual employment
contract that provides for leave entitlements over
and above the statutory minimum. Where the
collective bargaining agreement underlying an
employment contract contains a provision to the
effect that leave based on the collective bargain-
ing agreement may only be taken during a specif-
ic leave carryover period, and if an employee fails
to take his leave during such carryover period,
then he will forfeit his leave entitlement even
though he was prevented by illness from taking
the leave (Federal Labor Court, judgment of

23 March 2010-9 AZR 128/09).

DECISION 1) the wake of the leading decision

handed down by the European Court of Justice

on 20 January 2009, the Federal Labor Court last year departed from its
previous case law on the issue of whether the minimum statutory annual
leave entitlement extinguishes in the case of employees who are unable to
work for a long time. From now on the minimum statutory annual leave
entitlement will no longer extinguish on the 31st of March of the following

year, if the employee was prevented from taking the leave due to illness.

As was to be expected, the Federal Labor Court has now applied this case law
to the additional annual leave available to severely disabled employees. Thus
these leave entitlements will not extinguish if the employee was not able to
take the leave due to illness. This means that where an employment relation-
ship is terminated after many years of uninterrupted illness, an employee

may have accumulated significant entitlements to payment in lieu of leave.

The Federal Labor Court has, however, clarified that this does not necessarily
apply to leave entitlements based on collective or individual agreements that
exceed the statutory minimum annual leave entitlement. Instead the parties
are free to determine whether annual leave entitlements based on collective
or individual agreements should extinguish or continue in the case of long-
term illness. If a collective bargaining agreement does not contain an express
provision on this, it will be sufficient if this can be deduced through interpre-
tation. In the case for decision before the court, the social partners had agreed
in their collective bargaining agreement on a carryover period for leave un-
der the agreement and that the leave would extinguish at the end of such pe-
riod. The collective bargaining agreement did not make special provision for

cases of long-term employee illness. The Federal Labor Court deduced from



the fact that the social partners did not make any
exceptions in relation to the carryover period that
they had clearly intended that the annual leave
entitlement should extinguish if leave could not
be taken due to illness.

COMMENTS The Federal Labor Court's deci-
sion extending its new case law to the additional
leave entitlement of the severely disabled was

to be expected, but was by no means a neces-
sary consequence of the ECJ‘s rulings. The ad-
ditional annual leave entitlement of the severely
disabled does not fall within the scope of the
“minimum annual leave” permitted under the
EU Working Time Directive. Accordingly, the
ECJ decision on this issue did not have to be
applied to the additional annual leave of the
severely disabled. The Federal Labor Court has,
however, broadened the application of the prin-
ciples expounded by the ECJ so that it is not just
the minimum annual leave under European law
that does not extinguish in the case of long-term

illness, but also every minimum statutory an-

nual leave entitlement. From a legal point of view this was, of course, not
absolutely necessary since the ECJ‘s decision would have ruled out the ex-
tinguishment of the minimum annual leave provided for in the European

Directive on the basis of considerations of European law.

On the other hand, the Federal Labor Court rightly grants the social part-
ners latitude for negotiating annual leave entitlements under collective
bargaining agreements and the contracting parties the same latitude in
relation to individual employment contracts. It is also correct in adopting

a broad interpretation of existing provisions.

The Federal Labor Court made it clear in both its decision of 23 March 2010
and its decision of 24 March 2009 that minimum statutory annual leave
entitlements in excess of the statutory minimum can also extinguish in
the case of long-term illness if the parties have made an agreement to this
effect. This means that it is vital to include, whenever possible, a clause in
collective bargaining agreements and employment contracts that expressly
provides that leave entitlements exceeding the statutory minimum will ex-
tinguish. Due to the fact that employment contracts are subject to review
under the Act Regulating General Terms and Conditions of Business (which
is part of the German Civil Code), it is important to ensure that such claus-

es are formulated in a clear and unambiguous manner so that they are not

held invalid because they violate the transparency requirement.
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