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Munich LAG: Works Councils have the right to
take the initiative when determining how to re-

cord working time

Lena Klever

Works Councils have the right to take the initia-
tive when determining how to record working
time, according to a decision of the Munich Re-
gional Labour Court (Landesarbeitsgericht,
LAG) in a_press release dated 20 June 2023.
This means that Works Councils can force
employers to implement regulations as to how
working time is recorded.

Context of the decision

In a sensational judgment of the Federal Labour
Court (Bundesarbeitsgericht, BAG) dated 13
September 2022 (1 ABR 22/21), the First Se-
nate held that employers are already subject to
a statutory obligation to record working time (for
more information see our legal update dated 5
December 2022). In light of this, the BAG rejec-
ted the claim that Works Councils have the right
to take the initiative when it comes to introdu-
cing a timekeeping system (question of whe-
ther). The BAG already pointed out in its
reasoning, however, that Works Councils do
have the right to take the initiative regarding the
design of the timekeeping system, i.e. in rela-
tion to how working time is recorded.

Facts of the matter

The background of the decision of the Munich
LAG was the demand of a Works Council to en-
ter into negotiations regarding the design of the
time keeping system for external staff. Until this
point there had only been Works Agreements
regarding the working hours and their recording
for the internal staff at the employer's company.
The employer rejected the Works Council's de-
mand. The employer's grounds for this were that
they had in general decided on an electronic
timekeeping system but did not want to adopt
regulations for external staff for the moment due
to the pending statutory regulations and the
planned flexibilisation of collective bargaining
law. The employer hoped that the expected sta-
tutory regulations would not impose an obliga-
tion to record working time for external staff.

At the request of the Works Council, the Munich
Labour Court (Arbeitsgericht, AG) appointed a
mediator because, in the opinion of the AG, the
Works Council did have the right to take the ini-
tiative regarding how working time is recorded.


https://www.lag.bayern.de/imperia/md/content/stmas/lag/muenchen/pressemitteilung_v._20.06.2023._-_initiativrecht_-zum_wie_der_arbeitszeiterfassung.pdf
https://www.goerg.de/en/insights/publications/05-12-2022/the-reasons-for-the-federal-labor-court-s-decision-on-the-time-recording-obligation-are-available-what-does-this-mean-for-german-practice
https://www.goerg.de/en/insights/publications/05-12-2022/the-reasons-for-the-federal-labor-court-s-decision-on-the-time-recording-obligation-are-available-what-does-this-mean-for-german-practice

Decision of the Munich LAG dated 22
May 2023

With its decision dated 22 May 2023 (4 TaBV
24/23) (currently only available as a press re-
lease), the Munich LAG upheld the decision of
the AG and held that the Works Council did
have the right to take the initiative in relation to
designing the timekeeping system. The fact that
the employer wanted to wait for statutory regu-
lation does not preclude the Works Council's
right to take the initiative. Likewise, the emplo-
yer could also not come to a decision about the
form of timekeeping, which required co-determi-
nation with its Group Works Council. The LAG
held that currently the decision on the best form
of timekeeping is usually the subject of co-de-
termination with the local Works Council.

Comments

The Munich LAG's decision clearly shows that
the upcoming statutory regulation on recording
working time (for more information on this draft
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bill please see our Legal Update dated 21 April
2023) does not protect the employer from the
fact that the Works Council may demand regu-
lation on the design of recording working time.
As soon as the obligation to record working time
is regulated by law, this could mean that Works
Agreements already concluded with the Works
Councils will lapse and must be renegotiated.
When drafting Works Agreements it should be
ensured, with regard to the expected statutory
regulation, that it is possible to terminate the
Works Agreement on short notice and in addi-
tion the continued effect is excluded, to the ex-
tent permitted by law.

It should be taken into account that the decision
of the Munich LAG is not yet final. Whether an
appeal to the BAG will be permitted can be in-
ferred from the reasoning that has not yet been
published. It is, however, unlikely that the LAG
will grant an appeal to the BAG, considering the
judgment of the BAG on recording working time
and its clear positioning on the issue.
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